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Abstract

By oversimplifying the complexity of human smuggling and facilitation phenomena, anti-smuggling policies in
Global North countries have acted as large fishing dragnets that catch small fish, since they frequently focus on
minor cases and punish migrants’ relatives and communities, solidarity networks and activists, as well as migrants
and asylum seekers themselves. This concerning scenario shows that the anti-smuggling model that has been
widespread since the early 2000s is failing on multiple fronts. This article explores anti-smuggling policies and
practices in Chile to investigate whether they reproduce the same shortcomings observed in Global North countries.
Relying on a variety of qualitative and quantitative empirical data, this study focuses in particular on the performance
of the Chilean criminal justice system in this field and the characteristics of the cases and individuals being
criminalised. The article contributes to crimmigration and border criminology debates by examining the
criminalisation of migration in an under-explored Global South region.
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Introduction’

In recent years, a burgeoning body of literature has underlined that human trafficking policies and practices are clearly failing
(Faier, 2024; Mendel & Sharapov, 2022; Musto et al., 2021). This is certainly concerning, not least because human trafficking
is a serious criminal phenomenon causing significant social harm. Surprisingly, though, very little has been said regarding
failing penal strategies targeting a related criminal activity: namely, migrant smuggling. There is no widespread cross-national
conversation on whether, to what extent, and why anti-smuggling efforts are failing in various regions and jurisdictions (see,
though, Dandurand & Jahn, 2019; Sanchez et al., 2021). This gap is all the more puzzling given the growing evidence that anti-
smuggling regulations and practices are not only grossly failing to achieve their declared goals, but also have concerning and
detrimental consequences.

This article does not aim to engage in a conversation on the various social harms produced by anti-smuggling arrangements in
Global North jurisdictions. Rather, the goal of this contribution is to examine whether these crime control shortcomings can be
confirmed elsewhere. To this end, the article empirically scrutinises anti-smuggling policies and their outcomes in a Global
South jurisdiction: Chile.

@ @ Except where otherwise noted, content in this journal is licensed under a Creative Commons Attribution 4.0 International
— Licence. As an open access journal, articles are free to use with proper attribution. ISSN: 2202-8005 (Online)

1 © The Author/s 2026


https://www.crimejusticejournal.com/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/

Advance online publication Brandariz & Ramos-Rodriguez

This South American jurisdiction is a critical site to explore immigration enforcement practices. Chile has become a key
destination country for human mobility flows in recent years, especially at the regional level. While the percentage of residing
noncitizens was 3.3 per cent in 2015 (United Nations, 2024), it is estimated that this indicator rose to 10.4 per cent by the end
of 2023 (INE, 2024). This rise in the number of immigrants is closely related to the Venezuelan exodus, since Chile has been
one of the main destinations of Venezuelan nationals leaving their country since the mid-2010s. In this respect, official data
estimate that almost 0.73 million Venezuelans were living in Chile by the end of 2024 (INE, 2024), accounting for close to four
out of ten noncitizen residents.

The recent Venezuelan exodus has proven to be a challenging test for the relatively liberal regulations and discursive approaches
characterising migration policies in many South American countries (Gandini, 2022; Silva et al., 2021). Drawing on collective
anxieties over mobility flows, many South American administrations, both progressive and conservative alike, seem to be
manifestly failing this test, adopting restrictive policies that have long been criticised in the case of Global North jurisdictions
(Freier & Pérez, 2021; Gissi et al., 2020; see also Lebow et al., 2024). Chile is no exception to this rule (Dofna-Reveco, 2023).
The recent migration surge has had a profound impact on Chile’s social and political landscape. In this specific national case,
however, there was no liberal approach to be put to the test. In marked contrast to other regional jurisdictions, migration
regulations and policies in Chile can hardly be deemed liberal in any sense, at least since the second half of the twentieth
century. Squeezed between the largest ocean and the longest mountain range in the world, and with approximately 10 per cent
of its territory occupied by the driest desert on earth - almost 100 per cent in the case of the three northern regions of Arica and
Parinacota, Tarapacd, and Antofagasta - Chile has long been relatively inaccessible in certain parts. Consequently, as in island
countries, a sudden rise in international mobility has been felt as a matter of serious concern by wide swathes of the population,
to the point that anti-migration sentiments in Chile are almost unparalleled across South America. Correspondingly, a
bipartisan, xenophobic political agenda has been gaining traction over the last decade, resulting in a wide variety of security
packages, legal reforms, and crimmigration arrangements (Brandariz et al., 2018; Dufraix et al., 2023). This article does not
address the various aspects of this anti-migration agenda (see Ramos & Tapia, 2024). Rather, it specifically focuses on the
criminalisation of smuggling and facilitation activities in Chile, a topic that has been largely absent from international academic
conversations.

In so doing, the article endeavours to expand the boundaries of international academic conversations on crimmigration and
border criminology. It puts the spotlight on a topic that, despite having been widely scrutinised by the migration studies
literature (Alvarez Velasco, 2016; Liberona Concha, 2020; Liberona Concha et al., 2021a, 2021b), has remained largely
overlooked by crimmigration and border criminology scholars, who have focused more on other critical issues such as the
deportation of criminalised noncitizens, the criminalisation of immigration offences such as irregular border crossings,
immigration detention, and border policing. This is not a minor gap, because migrants are being increasingly and massively
punished for having allegedly engaged in smuggling and facilitation activities (Patan¢, 2025 2) - as will be further explored
later. Consequently, this underexplored dimension of the criminalisation of noncitizens deserves to be further examined by the
crimmigration and border criminology literature (see, on this, Groos, 2023; Lopez-Sala & Barbero, 2021).

Additionally, this article aims to push the boundaries of border criminology studies in a geographical sense as well. Many
scholars working in this field have recently emphasised that, after an initial phase of rapid expansion and theoretical
development, the consolidation of this academic subfield is crucially dependent on expanding the reach and diversity of these
debates, bringing to the fore voices and crimmigration phenomena from unexplored regions, especially peripheral voices
(Bosworth et al., 2018; Fernandez-Bessa & Ballesteros-Pena, 2024; Mehta, 2023). There are evident - albeit implicit -
connections between these recommendations and the cognitive justice-based proposals made by southern criminology scholars
(Carrington et al., 2019; see also Brandariz et al., 2025). The exploration of anti-smuggling policies in a Global South
jurisdiction such as Chile is clearly in line with this academic endeavour.

The structure of this article is as follows. After a brief methodological note, the third section briefly examines the different
dimensions that define anti-smuggling practices in many Global North jurisdictions as a failing crime control strategy. Next,
the article scrutinises counter-smuggling arrangements in Chile, analysing whether, to what extent, and why Chilean practices
in this field show similar weaknesses. Subsequently, the article moves to the concluding section, which explores why outdated
conceptions of migrant smuggling and facilitation should be reframed to bring crime control efforts in this field in line with
human rights standards and humane migration policies.

Methodological Note

This study is situated within an interpretative-critical approach and adopts a multi-method qualitative design organised into
three phases, integrating quantitative sources for triangulation and contextualisation purposes. The combination of techniques
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sought to investigate the normative and institutional dimensions of the smuggling of migrants in Chile, as well as its empirical
configurations on the northern border, allowing for the triangulation of heterogeneous materials - documentary, testimonial and
statistical - around a single object of inquiry (Flick, 2018).

In the first phase, a documentary analysis (Bowen, 2009) was conducted on legal provisions, public policies and institutional
narratives concerning migrant smuggling in Chile, considering the period from the enactment of the legislative act that
criminalised this offence (the 2011 Law No. 20,507) to 2024. The corpus included the National Policy against Organised Crime,
the National Policy on Migration and Citizenship, international instruments signed by Chile, and administrative measures aimed
at containing migratory flows. The analysis sought to identify the rationalities, categories and assumptions that organise the
institutional discourse on the phenomenon, paying attention to its continuities, shifts and internal tensions.

In the second phase, qualitative fieldwork was carried out, consisting of 22 semi-structured interviews (Kvale & Brinkmann,
2015) with institutional actors involved in migratory, border and penal control in northern Chile. Sampling was purposive
(Patton, 2015) and theoretical, guided by the following inclusion criteria: (i) holding a position with direct responsibilities
within the migration control-criminal justice system; (ii) a minimum period of experience in the northern border area; and (iii)
informed consent to participate. The sample included public officials, police officers, prosecutors and public defenders,
ensuring diversity across institutional positions. Fieldwork was conducted between September and December 2024. Theoretical
saturation (Saunders et al., 2018) was operationalised on the basis of informational redundancy in the emerging categories, with
data collection continuing until the 22nd interview to ensure representation of all planned institutional positions. All interviews
were conducted with informed consent, guaranteeing anonymity and confidentiality in accordance with the project’s ethical
protocols.

In the third phase, quantitative data were incorporated, obtained through requests for access to public information under Law
No. 20,285 on Access to Public Information. The information was requested from the following institutions: the Public
Prosecutor’s Office, the Judiciary, the Investigations Police (PDI), and the Undersecretariat of the Interior, covering the period
from 2011 to 2024. These data served a contextualising function and provided empirical contrast to the qualitative findings.
Finally, the material was processed using a directed approach to qualitative content analysis (Mayring, 2014), combining
deductive categories derived from the normative and theoretical framework with inductive categories emerging from the
empirical material itself. Coding was carried out manually through a process of open coding and axial grouping. The final
analytical categories comprised: (i) phenomenological aspects of the facilitation of crossing (pandemic, irregular entries,
vulnerability); (ii) dimensions of the criminal offence (profit motive, protected legal interest, penalties); and (iii) socio-
territorial factors (border economies, support networks and institutional gaps).

Anti-Smuggling Policies as a Harmful Crime Control Strategy

In the EU, there have been recurring and intense political and public debates on the criminalisation of migrant smuggling and
facilitation activities in recent years (Alagna, 2024), especially in the framework of the long-anticipated reform of the outdated
EU law provisions on the facilitation of irregular mobility (Alagna & Sanchez, 2024; Mitsilegas, 2024). Paradoxically, though,
political and institutional actors have been reluctant to acknowledge that an anti-smuggling strategy that was largely designed
a quarter of a century ago is falling short of achieving its stated goals (see, e.g., European Commission, 2017).

There is little to no evidence that the anti-smuggling framework has had any significant impact on preventing undocumented
mobility to Global North countries, where, in several regions, such mobility has been increasing in the recent past. In many
jurisdictions such as Germany, Spain, and - at least until recently - the UK, smuggling and facilitation criminal offences are
relatively sparsely used (Brandariz, 2023). In addition, in the US, smuggling crimes have long played a minor role in the
criminalisation of migration, lagging far behind other offences such as illegal entry and illegal re-entry that directly criminalise
irregular mobility (Motivans, 2021).

Certainly, in other Global North countries, smuggling and facilitation offences are used much more widely. Greece and Italy
are obvious cases in this regard (Pinto, 2025; Winkler & Mayr, 2023). In these jurisdictions, the harmful consequences of these
criminalisation practices are particularly conspicuous. Although the anti-smuggling legal framework, especially the 2000 UN
Protocol against the Smuggling of Migrants by Land, Sea and Air, is based on a conception of smuggling activities as a
manifestation of organised crime (Mitsilegas, 2021), the really existing anti-smuggling practices operate as a large fishing
dragnet that mainly captures small fish (see also Allsopp et al., 2021), epitomising the centuries-old aphorism on the inherently
biased nature of the criminal justice system (see Jago, 2021).
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Rather than affecting organised crime syndicates in any meaningful way, criminalising efforts are mainly targeting the low-
hanging fruit, that is, marginalised and vulnerable individuals and groups, including migrants’ family members and migrants
themselves (Alagna, 2020; Patané et al., 2020). The infamous practice of criminalising migrants and asylum seekers as alleged
boat drivers, which has gained concerning traction in Greece (Hénsel et al., 2020; Winkler & Mayr, 2023) and Italy (ARCI
Porco Rosso, 2024; ARCI Porco Rosso and Alarm Phone, 2021), but also in other blue-border jurisdictions such as Spain
(Caiiada, 2024; Tervonen, 2023) and post-Brexit UK (Taylor, 2024, 2025), is a clear example of the variety of harms of anti-
smuggling arrangements, especially of their impact on vulnerable individuals and communities. The widely debated crimes of
solidarity (Allsopp et al., 2021; Carrera et al., 2020; Fernandez-Bessa & Mendiola, 2024; Lopez-Sala & Barbero, 2021; Pinto,
2025; Zhang et al., 2018b; see also PICUM, 2025), that is, the criminalisation of the assistance provided by NGOs and activists,
represents an additional detrimental consequence of the current anti-smuggling model.

In short, the really existing anti-smuggling practices have proven to be largely ineffective, predominantly punishing minor
cases involving vulnerable noncitizens and their communities, rather than organised crime players. These practices are a
manifestation of a biased criminal justice system, mainly targeting noncitizens, who account for a very substantial percentage
of sentenced individuals (Pinto, 2025).2 Operating like trawling methods, these criminalisation practices have particularly
detrimental consequences for migrant communities. Moreover, anti-smuggling practices punish these minor cases with the
severe sentences prescribed for the allegedly serious crimes of smuggling and facilitation in many jurisdictions (FRA, 2014),
for example, in the Greek criminal justice system (Winkler & Mayr, 2023).

A key underlying driver of these negative consequences is the misalignment between the criminal model on which the current
regulations and arrangements are allegedly based and the phenomenological reality of the criminalisation of facilitation
activities (Keiler, 2026; Patan¢, 2025). Official policies are grounded in the so-called “organised crime model” (Salt & Stein,
1997), which depicts migrant smuggling as a thriving criminal market essentially ruled by criminal organisations seeking profit
(see, e.g., European Commission, 2021; Europol, 2024). Consequently, actors other than criminal groups are thought to play a
marginal part in these activities. Specifically, migrants and asylum seekers are considered to have an essentially passive role,
as “objects” of this illegal trade (Van Liempt & Sersli, 2013). As previously pointed out, the reality of these criminalisation
practices is significantly less epic, much more morally ambiguous, and ominous in its consequences for vulnerable individuals
and communities. In stark contrast to these criminalisation results, the organised crime model has led to the legitimisation of
exceptional measures and has allowed penal policies in this field to gain institutional traction and media coverage.

In the next section, we scrutinise whether a similarly concerning scenario can be observed in a Global South jurisdiction such
as Chile, which has decisively scaled up its anti-smuggling efforts in recent years. This study is not framed as either a
comparative study or an analysis of policy transfer processes. Specifically, we explore several dimensions of the Chilean anti-
smuggling arrangements, namely: whether legal provisions and practices, as well as public and political debates on smuggling,
are based on the organised crime model; what the performance of the Chilean criminal justice system is in this field; and which
cases and individuals are actually criminalised.

Policing the Northern Border: Anti-Smuggling Arrangements and Practices in Chile

The gradual consolidation of Chile as a destination country of South-South mobility flows has, in recent years, been
characterised by a surge in irregular border-crossing activities. This development occurred against the backdrop of new visa
restrictions in 2019 to hinder the arrival of Venezuelan asylum seekers and the closure of Chilean borders to prevent the spread
of the COVID-19 pandemic (De Marchi & Alvites, 2022; Dufraix et al., 2020; Stefoni et al., 2021). Official data show that
while the number of detected irregular border-crossers stood at 6,310 in 2018, it rose to 56,586 in 2021, 53,875 in 2022, 44,235
in 2023, and 29,269 in 2024 (Policia de Investigaciones de Chile & Servicio Nacional de Migraciones, 2023; Servicio Nacional
de Migraciones, 2024, 2025). The overwhelming majority of these irregular border crossings are detected in the northern
Altiplano border areas, notably in the two northernmost regions of Arica and Parinacota and Tarapaca.

This increase in irregular mobility was met with widespread social anxiety and public xenophobia, epitomised by violent anti-
migrant demonstrations held in the northern town of Iquique in late 2021 and early 2022 (Cambero, 2022). Successive Chilean
administrations, in turn, have adopted a hard-line policy, reiterating their commitment to countering irregular migration (Stefoni
et al., 2021). Specifically, institutional efforts have been predominantly focused on both preventing the arrival of certain
national groups and sealing the northern borders (Ramos et al., 2021; Tapia & Quinteros, 2023). By embracing securitisation
discourses and agenda, the progressive administration of President Gabriel Boric (2022-2026) followed in the footsteps of the
Special Plans implemented by previous administrations (Ramos & Ovando, 2016) and reinforced the militarisation of the
northern border areas (Government of Chile, 2022). Counter-smuggling efforts have been part and parcel of this institutional
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agenda, which led to the creation of the Technical Group on Migrant Smuggling in 2023 to coordinate policies in this field
(Ministry of the Interior and Public Security, 2023).

In presenting his policy agenda to reinforce border control capacities during a visit to the border-crossing point complex at
Colchane, Tarapaca, in March 2023, then President Boric pointed out:

These measures aim to strengthen the presence of the state in order to contain and reduce irregular migration; but, in
particular... they will combat head-on the criminal organisations that take advantage of these flows and the needs of the
people, in order to commit crimes such as people, drug and arms trafficking.

In a similar vein, the National Policy on Migration and Citizenship, issued in December 2023, adopted a one-dimensional
characterisation of migrant smuggling, presenting it as an unlawful activity carried out by organised crime groups. In this
regard, this National Policy described one of its main goals as “decidedly fighting against syndicates, organisations and people
perpetrating the crimes of migrant smuggling and human trafficking” (Ministry of the Interior and Public Security, 2023, p. 2).
The policy plan assumed that “the political, economic, and social situation turns Chile into a country of destination for thousands
of migrants per year, creating business opportunities for criminal organisations” (Ministry of the Interior and Public Security,
2023, p. 33). These criminal groups were emphatically depicted as “highly structured criminal organisations that have cross-
national connections and engage in sophisticated smuggling activities, relying on their capacities to provide forged and
counterfeit travel documents to people on the move” (Ministry of the Interior and Public Security, 2023, p. 23). Furthermore,
migrant smuggling was portrayed as being associated with “crimes such as money laundering, corruption, terrorism and drug
and arms trafficking” (Ministry of the Interior and Public Security, 2023, pp. 32-33). In line with this unequivocal adoption of
the organised crime model, institutional efforts to curb migrant smuggling were included within the National Policy against
Organised Crime (Ministry of the Interior and Public Security, 2022).

Mirroring prevalent discourses in Global North countries, institutional actors in Chile unambiguously view migrant smuggling
as a criminal phenomenon perpetrated by apparently consolidated organised crime groups. From this perspective, migrants are
cast primarily as victims, since both “human trafficking and migrant smuggling are crimes in which individuals are used for
profit-seeking purposes, and in which organised crime networks mainly exploit vulnerable groups” (Ministry of the Interior
and Public Security, 2023, p. 32).* Moreover, this institutional vision focuses counter-smuggling efforts on northern Chile,
which is consistently portrayed as being particularly affected by organised crime.’ It is now time to examine whether the crime
control data corroborate this state-sponsored viewpoint on migrant smuggling in Chile.

The way in which the Chilean legal order regulates the criminal offence of migrant smuggling is consistent with this organised
crime model, since it includes profit-seeking purposes as the main driver of the facilitation conduct. In this and other aspects,
the Chilean legislature followed the provisions of the 2000 UN Protocol closely (Gajardo, 2020). Drawing on this international
law instrument, Chile criminalised migrant smuggling in 2011, through the passage of Law No. 20,507, which also criminalised
human trafficking. With regard to migrant smuggling, Article 411bis of the Chilean Penal Code punishes with imprisonment
and fines whoever assists noncitizens to irregularly cross the Chilean border. Furthermore, the Chilean Code stipulates
aggravated sentences in cases where either the life or limb of irregular border-crossers is jeopardised, or where minors are
involved.

In line with the metaphor of large fishing dragnets that catch small fish, the results of these criminalisation efforts are not
consistent with the hyperbolic tone in which the Chilean administration depicts migrant smuggling practices. To begin with,
available official data reveal that the performance of the Chilean criminal justice system in tackling smuggling activities has
been markedly poor. Data provided by Chile’s Public Penal Defence (hereinafter, the PPD) following a request submitted to
the Transparency Portal show that the number of individuals brought to justice in smuggling cases was 437 between 2011 and
2024. Judicial data, in turn, show that Chilean courts terminated 603 migrant smuggling cases from 2015 to the first half of
2024, accounting for 0.009 per cent of the more than 6.63 million criminal cases terminated over this ten-year period.® The
number of terminated smuggling cases, however, has risen again in recent years, presumably as a consequence of the increasing
number of detected irregular border-crossers.

Insignificant in quantitative terms, these cases do not seem to be particularly significant in qualitative terms either. The
aforementioned PPD data reveal that even in cases that were actually brought to trial, a high percentage of defendants (e.g.,
50.6 per cent from 2011 to 2022; see Ramos & Brandariz, 2025) were acquitted. Considering only defendants who were
sentenced, the sentencing decisions were interestingly lenient - a point that will be further examined below.

In sum, despite the alarming way in which the Chilean administration portrays migrant smuggling activities and the significant
law enforcement and militarisation resources invested in sealing the northern border, the Chilean criminal justice system does
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not seem to have played a critical role in countering these criminal activities. Considering what Chilean policing and criminal
justice agencies have been doing in this field, doubts arise as to whether this penal intervention has actually proved successful
and whether the official characterisation of smuggling practices is accurate. In this respect, however, the Chilean case does not
appear to differ greatly from those of Global North countries.

Leaving aside these considerations on absolute and relative numbers, it is worth reflecting on whether the organised crime
model unambiguously embraced by Chile’s National Policy on Migration and Citizenship is suitable to describe really existing
smuggling cases. The data suggest that the answer to this question cannot be affirmative. These data confirm that, as in other
forms of illicit trade (McKenzie, 2020), the individuals and groups involved in migrant smuggling are characterised by
considerable diversity, especially with regard to how far their intervention in this field is organised and structured, or
alternatively occasional and even random (see Campana, 2018, 2020; Izcara, 2017; Patane, 2025; Sanchez, 2017a, 2017b).

Socio-demographic data provided by Chile’s PPD give some clues regarding the type of acts being criminalised. The database
reports that 40.5 per cent of the defendants brought to justice for migrant smuggling from 2011 to 2024 were Chilean nationals.
Consistent with the northern regions in which the vast majority of cases are detected, Chileans are followed by Bolivians (14.9
per cent), Peruvians (9.8 per cent), and Venezuelans (9.6 per cent). The share of Chilean nationals involved in smuggling
activities is seemingly low. However, when compared with similar indicators in Global North countries, it is actually relatively
high. This divergence may be explored by considering an additional socio-demographic dimension that is critical in the Chilean
case, namely the ethnic breakdown of these criminalisation data. Since smuggling activities are predominantly detected and
criminalised in the Altiplano regions of northern Chile, it is unsurprising that 34.2 per cent of the 437 defendants brought to
trial for smuggling offences from 2011 to 2024 were considered to be part of Indigenous peoples, specifically Aymara and
Quechua. Beyond contributing to an explanation of the notably high percentage of Chilean nationals, this indicator unveils a
racialised dimension of criminal justice practices in this field (see also Liberona Concha et al., 2021b).

Furthermore, this racialisation aspect underscores the connection between criminalised acts and the fabric of Altiplano
communities, and more precisely their long-standing forms of cross-border trade, including widely accepted, extra-legal, small-
scale smuggling practices (Miiller, 2021; see also Spener, 2009), and the spatiality they create, which goes beyond state-centred
borders and boundaries. Again, this perspective presents a scenario of cross-border exchange in goods and services that has
little to do with the organised crime discourses on which counter-smuggling policies are based (Miiller, 2017). Interestingly,
these are the Altiplano communities in which the large dragnets represented by the anti-smuggling practices have their greatest
trawling effects in Chile.

These trawling effects are further confirmed by the empirical data obtained via interviews with key stakeholders involved in
countering migrant smuggling in the northern region of Tarapaca. The real texture of many - if not most - smuggling cases was
highlighted by Pedro, a senior law enforcement official of the regional government of Tarapaca, who stressed: “Smugglers are
mainly impoverished women,” adding pessimistically that in these cases “enforcement does not have, it does not pursue any
goal. It is not deterrent, in terms of either general deterrence or special deterrence. It does not have any goal.”’

The fact that facilitation cases taking place in northern Chile do not fit into the organised crime narrative promoted by the
Chilean administration is corroborated by other stakeholders interviewed in Iquique and the northern borderlands, who
highlighted not only the morally ambiguous nature of these activities but also the critical involvement of migrants and migrant
networks. In this respect, Laura, a mid-ranking criminal judge based in northern Chile, stated: “When the administration does
not deal with this phenomenon, you know, lay people will give a hand; folks will not renounce being with their family, they
will ask for help, other people are going to be compassionate to them.” The humanitarian dimension of facilitation acts was
emphasised by a public prosecutor, Victor, who claimed:

These practices, they are humanitarian, ultimately they are humanitarian. Just think of a person who has made 4,000-5,000
kilometres, walking, by bus, hitchhiking, etc., with a clear goal in mind ... evidently, they will be assisted; it is inherent to
the human condition to make support networks.

Interestingly, various stakeholders interviewed for this study further downplayed the criminal character of facilitation practices
by stressing that the ultimate cause of irregular border-crossings is not migrant smuggling but state policies. This view aligns
with conclusions reached in the literature (Alvarez Velasco, 2016; Liberona Concha, 2020; Triandafyllidou, 2018). In this
regard, Carlos, an official of the Delegation of the Chilean Government in one of Chile’s northern regions, pointed out:
“Initially, access to regular mobility is blocked; then, since flows keep coming, migrant smuggling emerges as a solution.”
Similarly, Javiera, a member of the cross-border crime unit of the Chilean Police (PDI) stated: “If a country increases
restrictions on migration, then smugglers gain momentum.” More specifically, Carlos, the aforementioned official underscored
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the role played by Chilean migration policies in paving the way for the proliferation of smuggling and facilitation activities,
pointing out that:

the change began in April 2019 ... when the new consular visa policy [i.e., which prevented Venezuelan asylum seekers
from regularly arriving in Chile] was implemented, it was one of the worst decisions made by the Chilean administration.
Any chance ... of regular mobility was blocked.

Although the discourses of institutional actors allow us to identify the texture of facilitation circuits and the impact of restrictive
migration policies on them, our understanding remains partial if we do not incorporate the situated experience of those who
have been subject to criminal prosecution. In this regard, the marginal significance, and even the debatable criminal nature, of
these facilitation practices in the Chilean Altiplano is confirmed when we incorporate the narratives of individuals incarcerated
for these offences.?

Far from describing properly organised structures, these accounts reveal forms of insertion into facilitation circuits that emerge
precisely in contexts of intensified migratory flows and entry restrictions. In this sense, one interviewee, who is imprisoned in
the border town of Arica, describes how his participation arose in a scenario of continuous movement of people:

People crossed the border as if there were no controls; they crossed day and night... so I put myself there, and the passengers
crossed the border and I waited with my van (bus) and said ‘to Arica’ and took them; that was my job, nothing more.
(HNo.8, Arica)

Similarly, the accounts from the towns of Iquique and Alto Hospicio show precarious and contingent trajectories of
involvement, linked to local border transport economies and the intensification of migratory flows during the pandemic:
“During the pandemic, | found myself out of work and so I chose to buy a taxi ... and that's where I got involved [in facilitating
irregular entry]” (HNo.9, Alto Hospicio). Meanwhile, another interviewee states:

When irregular immigration started [in northern Chile], people were sleeping at the [bus] terminal, and even in the hallways,
and that's when we started offering ticket-purchasing services because the bus agencies wouldn't let [foreigners] buy tickets
without a valid national ID. (HNo.11, Alto Hospicio)

Furthermore, according to these accounts, the dynamics in question were sustained by informal networks and direct contact,
rather than by organised and highly complex structures: “One person came, then another, and another ... they would give them
my phone number, and that's how people got to know me” (HNo.12, Arica). In addition, the incarcerated individuals told us
that their participation in facilitation occurred through minimal coordination schemes, as exemplified by the statement that:
“We were all independent ... there was no boss there” (HNo.9, Alto Hospicio).

One should bear in mind that these accounts come from incarcerated individuals, who have been targeted by the most severe
legal response to smuggling cases. In other words, they are expected to epitomise the most serious instances of smuggling
prosecuted by the Chilean criminal justice system. However, taken together, these accounts corroborate the narratives of
institutional actors regarding the effects of migration restrictions on the expansion of these facilitation practices. Furthermore,
they allow us to assert that these are low-scale circuits, motivated by subsistence economies, socially normalised in border
contexts, and distinct from the organised crime model that structures the penal response.

These conclusions are further confirmed by the statistical data on the outcomes of criminalisation efforts. Leaving aside the
aforementioned high percentage of smuggling cases resulting in acquittal decisions, it is surprising that no custodial sentence
was imposed in the overwhelming majority of sentenced cases. Although Article 411bis of the Chilean Penal Code prescribes
a sentence of up to 10 years of imprisonment in particularly serious cases, official judicial data show that 48.8 per cent of the
85 sentences handed down for smuggling cases in abbreviated criminal procedures in 2023-2024 were sentences of intensive
probation, followed by conditional suspension of the procedure (42.8 per cent).’ This scenario is not new. The same judicial
database shows that custodial sentences were handed down in only 8.9 per cent of the smuggling cases sentenced from 2011 to
2022; by contrast, conditional suspension of the procedure (29 per cent), intensive probation (25 per cent), and deportation (20
per cent) were the most usual legal reactions to these cases. To be sure, the Chilean criminal justice system also deals with
some serious smuggling cases. However, these official data suggest that such cases play a minor role in this crime control
scenario. Only 11 smuggling cases tried in 2023 and 2024 (all of them tried within the framework of oral hearing procedures)
received sentences of more than seven years of imprisonment. '

An additional dimension of counter-smuggling practices in Chile concerns the criminalisation of pro-migrant rights activists
and groups. Crimes of solidarity are much less debated in Chile and South America more generally than in some Global North
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regions. However, activists and advocacy groups have endured forms of what Weber (2002) has called “rhetorical
criminalisation,” especially in northern Chile, where they have been harassed by various xenophobic actors (Groos, 2023).
There have also been forms of “quasi-criminalisation” following the passage of the new 2021 Migration and Citizenship Act
(Law No. 21,325), which punishes forms of assistance with irregular mobility by imposing hefty administrative fines. By
contrast, cases of “direct criminalisation” have been rare. Nevertheless, beyond other cases that resulted in acquittals (see
Olivares, 2021), a Colchane-based reception centre educator received a suspended prison sentence in 2023 for facilitating
irregular border-crossings (Mosqueda, 2023).

In summary, empirical data substantiate that there is a gross mismatch between the organised crime-based narrative of the
Chilean administration and the phenomenological reality of smuggling and facilitation practices, especially in northern Chile.
These data cast light on the extent to which these practices are interwoven with cross-national, racialised communities, long-
standing cross-border trade and services, noncitizen individuals, families and communities, and support networks and NGOs.
They also shed light on the apparently secondary role that actual criminal groups play in this field.

This mismatch is less surprising when one considers that the texture of these cross-border practices is not significantly different
from that of similar facilitation practices being carried out in Global North jurisdictions (Zhang et al., 2018b). Regrettably,
Chilean penal policies seem to be characterised by the same misconceptions and pitfalls that undermine counter-smuggling
efforts in Global North countries.

Fail Again, Fail Better: Calling for a New Policy Agenda on the Regulation of Facilitation Practices

Anti-smuggling policies in Chile seem to epitomise the well-known mantra of Samuel Beckett: “Try again. Fail again. Fail
better” (Beckett, 1983). Since the new Migration and Citizenship Act decriminalised irregular border-crossings in early 2021,
dozens of legislative proposals have been presented in the Chilean parliament to scale up penal tariffs and further criminalise
irregular mobility (Biblioteca del Congreso Nacional de Chile, 2024; Girao, 2024).

In championing these policies and legal reforms, political actors in Chile entirely overlook the empirical reality of irregular
border-crossing activities, which have very little to do with the heroic rhetoric of counter-organised crime efforts. In so doing,
they epitomise a troubling policymaking model that is particularly widespread in a deeply centralised polity such as Chile,
where migration policies are designed far away from the distant regions and border areas in which they are to be applied.

There is, however, an additional sense in which anti-smuggling efforts in Chile evoke Beckett’s mantra. This article shows that
these crime control efforts are characterised by the same shortcomings affecting similar counter-smuggling policies in Global
North countries. In other words, Chile follows a path that has proven to be failing in other jurisdictions and regions.
Consequently, the answer to the current migration management dilemmas cannot be to try again and fail again — that is,
ramping up criminalisation practices based on misleading conceptions of irregular mobility, border-crossing assistance and
services, and the ways to manage them. By blaming alleged criminal organisations for undocumented mobility and its lethal
consequences, the only goal current policies are successfully serving is that of legitimising a criminalisation model that is
deeply debatable in normative terms (Spena, 2014, 2017), and ultimately of masking the liability of state actors in irregularising
mobility (Carrera & Colombi, 2025; Jansen et al., 2014; Liberona Concha, 2020) and creating an illegal market in the first place
(Spener, 2009; Triandafyllidou, 2018).

Despite being doomed to fail, the current criminalisation model relies on a robust legitimising rhetoric and is useful for state
actors, in various respects. However, both in Chile and elsewhere, it is now time to reconsider fundamentally the penal policies
in this field and the oversimplified criminological notions on which they are built (Liberona Concha et al., 2021a). The current
penal model was given a decisive boost in the framework of the Palermo Convention twenty-five years ago. A quarter of a
century is an exceedingly long period in terms of human mobility and mobility policies. The migration scenario has completely
shifted in many countries and regions over that time, including Chile. If the lack of expertise, research and intelligence led turn-
of-the-century policymakers to believe that the organised crime model was plausible, it is now evident that this is not the case.
The autonomy of migration thesis (Bojadzijev & Karakayali, 2010; Mezzadra, 2004) has proven to be right in claiming that
undocumented migrants and asylum seekers retain much more agency than what institutional conceptions generally assume
(Campana & Gelsthorpe, 2021). Smuggling and facilitation practices cannot be understood as a homogeneous phenomenon
featuring hardened (organised) criminals and passive migrants (Sanchez, 2017b; Spena, 2021; Watson, 2015), not least because
migrants themselves frequently cooperate in making their irregular mobility project feasible, and arguably increasingly so
(Patan¢ et al., 2020; see also Liberona Concha et al., 2021a; Van Liempt & Doomernik, 2006). Consequently, the facilitation
of undocumented migration is a markedly diverse phenomenon made up of noncitizen networks and communities, migrants
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themselves, activists and solidarity groups, lay people, shadow economy service providers, part-time lawbreakers, and certainly
organised crime actors (Alagna, 2020; Zhang et al., 2018a).

In stark contrast to recent legal proposals - including the European Commission’s proposal for a revised Facilitation Directive
(Mitsilegas, 2024) - only by seriously considering this diversity and the actual texture of facilitation practices can anti-
smuggling efforts overcome the current model (Triandafyllidou, 2018; see also Sanchez et al., 2021), which despite serving
political goals does little to manage undocumented mobility while simultaneously harming people on the move, migrant
communities, and the general public. Otherwise, the criminal justice system seems doomed to punish - in many countries, with
severe sentences - minor cases and forms of assistance and collaboration, even remunerated collaboration, whose wrongfulness
is deeply debatable, and which are frequently carried out by racialised individuals and communities. It should not be in the
interest of either Chile or any country in the Global South or Global North to adopt this faulty and harmful crimmigration
model.
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2 Whereas noncitizens accounted for 28.2 per cent of all individuals sentenced by the German criminal justice system from 2010 to 2020,
they accounted for 90.6 per cent of those sentenced for smuggling crimes (§§ 96-97 of the 2004 German Residence Act) over the same
period (source: German Statistics Office, n.d.; Strafverfolgung. Retrieved 21 May 2026, from
https://www.statistischebibliothek.de/mir/receive/DESerie_mods_00000107).

3 Government of Chile. (2023, March 15). Colchane: President Gabriel Boric announces measures on security and connectivity to address
irregular migration. https://www.gob.cl/en/news/colchane-president-gabriel-boric-makes-series-announcements-security-and-connectivity-
deal-irregular-migration/

4 This institutional perspective is clearly aligned with the humanitarian discourses explored by the Chilean literature (Ramos & Tapia,
2024; Stang, Lara, & Andrade, 2020). Interestingly, in assuming this characterisation of smuggled migrants, the National Policy on
Migration and Citizenship claims that “in practice, it can be difficult to draw the boundaries between migrant smuggling and human
trafticking” (Ministry of the Interior and Public Security, 2023, p. 32).

3 See, e.g., the so-called Plan “Nuestro Norte” [Our North], a security infrastructure programme launched by the Chilean government in
2022 and focused on the northern regions of Arica and Parinacota, Tarapacd, and Antofagasta (Government of Chile, 2022).

% National Institute of Statistics (INE). Police and judicial statistics. Retrieved 21 May 2026, from
https://www.ine.gob.cl/estadisticas/sociales/seguridad-publica-y-justicia/estadisticas-policiales-y-judiciales

7 This claim is not fully supported by the available PPD data, which show that women accounted for 24.5 per cent of the individuals
brought to justice for smuggling crimes from 2011 to 2024. This percentage, however, is significantly higher than the share of female
defendants in the vast majority of criminal offences.

8 Between August and October 2025, semi-structured interviews were conducted with individuals charged with and convicted of migrant
smuggling in prison facilities in the northern towns of Arica, Iquique, and Alto Hospicio. The fieldwork was carried out with the
authorisation of Gendarmeria de Chile and through the application of methodological instruments (interview guide and informed consent
form) approved by the Scientific Ethics Committee of the University of Tarapaca (CEC Resolution No. 65/2024). In total, 48 interviews
were conducted. Although this article incorporates selected accounts for illustrative purposes, the in-depth analysis of this empirical corpus
forms part of an ongoing research project aimed at critically examining the role of profit-making purposes in the criminal prosecution of
migrant smuggling in Chile.

9 Judicial Power of Chile. Niimeros PDJUD [Judicial statistics portal]. Retrieved 21 May 2026, from https:/numeros.pjud.cl/Inicio

19 Interestingly, courts located in the capital city, Santiago, have been proven to hand down much more severe sentences than those
imposed by “situated” courts located in northern Chile, which are more accustomed to dealing with smuggling cases and are closer to the
border areas where the vast majority of cases are detected.
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